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DETAILED ACTION 

Response to Arguments 

Applicant's amendment and arguments, filed 13 February 2006, have been 
reviewed and considered. Claim 1 has been amended and therefore, claims 1-9 are 
currently pending. Applicant's arguments have been fully considered but they are not 
persuasive for the reasons addressed below. 

In response to the 35 U.S.C. 103(a) rejection by Lo (U.S. Patent 6,493,880), the 
applicant argues two specific points. Firstly the applicant argues that Lo discloses a 
stretchable woven fabric, not a mesh. The examiner respectively disagrees and notes 
that Dicitonary.com defines a mesh as "any knit, woven, or knotted fabric of open 
texture". The examiner points out that any knitted or woven fabric is considered a mesh 
because knitted and woven material is just interlaced yarns (with spacing 
therebetween). Secondly, the applicant argues that Lo fails to disclose one non- 
covered stretch yarn and a plurality of non-stretch yarns. The applicant points out that 
Lo discloses a spandex yarn that defines a core usually composed of one spandex 
yarn, wrapped with a filament or spun yarn. The examiner finds it unclear what the 
applicant is specifically arguing. Is the applicant arguing that Lo fails to disclose a non- 
covered stretch yarn or a plurality of non-stretch yarns? In regards to a non-covered 
stretch yarn, nowhere in Lo does it appear that the spandex yarn is a core wrapped with 
a filament or spun yarn. The examiner requests the applicant to point out such a 
reference within Lo. Regardless, the negative limitation "non-covered" is given its 
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broadest reasonable interpretation and a spun yarn (or filament) around a spandex yarn 
can be considered an entire non-covered stretch yarn because the spun yarn (or 
filament) can be considered a component of the stretch yarn, not a stretching hindrance 
or covering. A filament or spun yarn would not prevent a spandex yarn from stretching 
since that is the purpose of the spandex yarn. Accordingly, the 35 U.S.C. 103(a) 
rejection of claims 1-8 by Lo still stands. 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, the motivation 
has clearly been stated within the previous Office Action. On Page 5 of the previous 
Office Action it was stated that "Uno et al. teaches that textured yarn enables the yarn to 
be more stretchable" and thus "requiring the stretchable yarn [of Lo] to be textured 
would make the mesh adaptable to a wider range of sizes of heads". Accordingly, the 
35 U.S.C. rejection of claim 9 by Lo in view of Uno et al. still stands. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8 rejected under 35 U.S.C. 103(a) as being unpatentable over Lo (U.S. 
Patent 6,493,880). 

In regard to claims 1-2, Lo discloses elastic headwear comprising: a head- 
covering portion being stretchable in at least a circumferential direction thereof having a 
plurality of pieces (col. 3, line 67 and col. 4, lines 1-4), at least one piece being made of 
a stretchable knitted mesh which comprises at least one non-covered stretch yarn and a 
plurality of non-stretch yarns (col. 5, lines 5-11); and a sweatband (25) being stretchable 
in at least a circumferential direction thereof (Col. 5, lines 16-17), wherein the non- 
covered stretch yarn and the plurality of non-stretch yarns are provided in rows without 
being twisted with each other. 

In regard to claims 3 and 4, Lo discloses that the non-covered stretch yarn is a 
spandex yarn (col. 4, lines 61-62). 

In regard to claim 5, Lo discloses that the non-stretch yarns can be polyester 
(col. 5, lines 5-11). 

In regard to claim 6, Lo discloses that the front pieces of the crown are stiffened 
(col. 4, lines 41-44). 

In regard to claim 7, Lo discloses that a common way for adjusting the size of the 
cap employs an adjustable strap disposed at the back of the cap for adjustment by the 
wearer (col. 1, lines 15-17). It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify Lo's apparatus by including a size 
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adjustment member disposed on the rear pieces to further adjust the size of the crown 
portion since it is a common practice in the art. 

In regard to claim 8, Lo discloses a head covering portion of a headwear 
comprising a first portion (12, 13) corresponding approximately to a front of a user's 
head; a second portion (15, 16); and a third portion (14, 17) between the first and 
second portions, the second and third portions comprising a stretchable knitted mesh 
(col. 5, lines 5-11). 

In regard to claims 1 and 8, the most important characteristic of the head 
covering is the ability to be stretchable in the circumferential direction. Lo discloses a 
knitted mesh (col. 5, lines 6- 7) and that the head covering portion be stretchable in the 
circumferential direction (col. 4, lines 1-4). Lo provides a clue to one of ordinary skill in 
the knitting art at col. 5, lines 6 & 7 where it is mentioned that a small amount of 
spandex is in the weft direction. If this were weft knitted, a statement of plying of feeding 
along with other yarn would be provided. Since stretch warp knit fabrics primarily 
receive their stretch characteristics from the stretch yarns, it is interpreted that the small 
amount of spandex in the weft direction implies a warp knit fabric. Therefore it would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to use a warp knitted mesh to produce the head covering portions that are 
stretchable in the circumferential direction as disclosed by Lo since Lo provides a clue 
to one of ordinary skill in the art of knitting that the fabric used is warp knitted fabric. 
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Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lo (U.S. 
Patent 6,493,880) in view of Uno et al. (U.S. Publication 2004/0016041). 

Lo discloses a crown portion for being worn on a head of a wearer, the crown 
portion including front pieces (12, 13), side pieces (14, 17), and rear pieces (15, 16) 
which form a hemispherical shape; a visor portion (18) coupled to the crown portion for 
blocking sunlight; and a stretchable sweatband (25) provided at an interior 
circumference of the crown portion, wherein the side pieces and rear pieces comprise 
stretchable warp knitted mesh, the stretchable warp knitted mesh comprising two non- 
stretch threads comprising a plurality of synthetic non-stretch yarns; and a stretch 
thread (col. 5, lines 5-1 1 ). Uno et al. teaches that textured yarn enables the yarn to be 
more stretchable (paragraph 0049). Requiring the stretchable yarn to be textured would 
make the mesh adaptable to a wider range of sizes of heads. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify Lo's apparatus to require the stretch yarn to be textured as taught by Uno et al. 
in order to allow the hat to be adaptable to a wider range of sizes of heads. 

Lo does not specifically disclose that the non-stretch threads used to fabricate 
the mesh utilize a plurality of non-stretch yarns. However, threads utilizing a plurality of 
yarns are widely used in the art. Lo also does not specifically disclose that the stretch 
thread is comprised of a plurality of non-stretch yarns. However, Lo does leave a clue 
that non-stretch yarns are used in the weft direction along with the stretch yarn. Lo 
discloses utilizing synthetic fiber yarn and a small amount of spandex in the weft 
direction (col. 5, lines 6 and 7). This implies that there are other yarns in the weft 
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direction. Since only a small amount is stretchable, the rest of the weft yarns are not 
stretchable. Lo does not specify the number of non-stretch yarns for each thread, only 
that they exist. The instant disclosure does not provide any reason as to why more than 
one non-stretch yarn is required for each thread instead of just one non-stretch yarn. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to utilize a plurality of non-stretch yarns in each thread since utilizing a 
plurality of yarns is a widely used practice in the art. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NATHAN E. DURHAM whose telephone number is 
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(571)272-8642. The examiner can normally be reached on Monday - Friday, 7:30 am - 
4:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary L. Welch can be reached on (571) 272-4996. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

NED 

/GARY L. WELCH/ 

Supervisory Patent Examiner, Art Unit 3765 



